5270

RESOLUTION NO.___145-20 (CM)

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF

WATSONVILLE APPROVING AGREEMENT TO CONTINUE WASTE

DISPOSAL SERVICES BY AND BETWEEN THE CITY OF

WATSONVILLE AND MONTEREY REGIONAL WASTE MANAGEMENT

DISTRICT (MRWMD) FOR A TERM OF THIRTY YEARS, TO ACCEPT

THE DELIVERY OF WASTE GENERATED AND COLLECTED IN THE

CITY OF WATSONVILLE, IN AN APPROXIMATE AMOUNT OF

$1,440,000 FOR 2020; THE ANNUAL COST WILL VARY BASED ON

THE CITY’'S ANNUAL TONNAGE AND RATE PER TON; AND

AUTHORIZING AND DIRECTING THE CITY MANAGER TO EXECUTE

SAME

Rescinds Resolution No. 199-07 (CM)

WHEREAS, on or about October 9, 2007, the Council adopted Resolution No.
199-07 (CM), approving a Waste Disposal Agreement between the City of Watsonville
and MRWMD for the disposal of solid waste at the MRWMD Marina landfill; and

WHEREAS, due to new legal and operational considerations, MRWMD has given
the City a notice of termination of the 2007 Agreement; and

WHEREAS, after consideration of rates and distances of other potential landfills,
MRWMD has been determined to provide the most cost-effective disposal solution for
the City.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF WATSONVILLE, CALIFORNIA, AS FOLLOWS:

1. That the Agreement to Continue Waste Disposal Services by and between
the City of Watsonville and Monterey Regional Waste Management District (MRWMD),
for a term of thirty (30) years, to accept the delivery of waste generated and collected in

the City of Watsonville, in an approximate amount of $1,440,000 for 2020, the annual

cost will vary based on the City’s tonnage and rate per ton, a copy of which Agreement is
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attached hereto and incorporated herein by this reference, is fair and equitable and is
hereby ratified and approved.
2. That the City Manager be and is hereby authorized and directed to execute

said Agreement for and on behalf of the City of Watsonville.
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The foregoing resolution was introduced at a regular meeting of the Council of the
City of Watsonville, held on the 25t day of _Augqust , 2020, by Member _Hurst

who moved its adoption, which motion being duly seconded by Member __Gonzalez

was upon roll call carried and the resolution adopted by the following vote:

AYES: COUNCIL MEMBERS: Coffman-Gomez, Gonzalez,
Hernandez, Hurst, Parker, Garcia

NOES: COUNCIL MEMBERS: None

ABSENT: COUNCIL MEMBERS: Estrada

Rebecca GarCIa Mayor

ATTEST:

%AQ?W

y Clerk

Ay 2 3039

Date

APPROVED AS T@,FORM:

City Attorney-
|, Beatriz Vazquez Flores, City Clerk of the City of Watéonville do hereby certify

that the foregoing Resolution No.__145-20 (CM) was duly and regularly passed and
adopted by the Watsonville City Council at a meeting thereof held on the _25" day of

August 2020, and that the foregoing is a fuljgf%rrfect copy of said Resolution.

BéatrizA/azquez Flores, City Clerk

Date% &@ RO0R a
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AGREEMENT TO CONTINUE
WASTE DISPOSAL SERVICES BY AND BETWEEN
THE MONTEREY REGIONAL WASTE MANAGEMENT
DISTRICT AND THE CITY OF WATSONVILLE

THIS AGREEMENT TO CONTINUE WASTE DISPOSAL SERVICES (hereinafter
“Agreement”) is made and entered into on «J:-ﬁ 02 4 , 2020 by and between the

Monterey Regional Waste Management District, a public entity duly organized pursuant to the

provisions of California Health and Safety Code sections 4170 ef seq. (the "District"), and the City

of Watsonville, a California general law city (the “City”) (collectively, the “Parties”), as follows:

RECITALS

A. On October 11, 2007, District and City entered into “WASTE DISPOSAL
AGREEMENT BY AND BETWEEN DISTRICT AND CITY,” for a term of thirty years, to
facilitate the delivery of waste generated and collected in the City to District’s Monterey
Peninsula Landfill for disposal. Due to certain legal considerations, including without limitation
changes to applicable laws, District has given notice to City of termination for convenience of
the 2007 agreement, and the Parties are in accord that the 2007 agreement shall be superseded by

this Agreement.

B. The Parties are also in accord that they continue to be satisfied with the performance
of each of the parties hereto, with the benefits enjoyed by each of the parties under the terms of
the 2007 agreement, and with the facts, principles, and descriptions set out in the Recitals of the
2007 agreement, and therefore those Recitals are incorporated here by reference as if set out in

full herein.

C. District has determined that the execution by District of this Agreement will serve the
public health, safety, and welfare of the District by continuing to provide a more stable,
predictable and reliable supply of municipal solid waste to optimize the Monterey Peninsula
Landfill, and that the resulting revenue will assist in the District’s rate stabilization efforts and
waste diversion programs.

1
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NOW, THEREFORE, in consideration of the foregoing and the mutual promises

hereinafter set forth, District and City agree to the following Terms and Conditions:

TERMS AND CONDITIONS

1. DEFINITIONS

As used in this Agreement, the following terms shall have the meanings set forth below.
1.1 "Acceptable Waste" means all non-hazardous solid wastes such as garbage, refuse,
rubbish, and other materials and substances discarded or rejected as being spent, useless,
worthless, or in excess to the owners at the time of such discard or rejection and which is
normally disposed of or collected from residential (single family or multi-family), commercial,
industrial, governmental, and institutional establishments by haulers, and which is acceptable at
Class III landfills under Applicable Law. "Acceptable Waste" also means solid waste that has
been source separated and/or processed with reasonable due diligence to remove the following:
reusable and recyclable materials; Unacceptable Waste; Hazardous Substances or Hazardous
Materials; Universal Waste (as defined by State law); and Hazardous Waste.
1.2 "Act" means the California Integrated Waste Management Act of 1989 (Division 30 of
the California Public Resources Code), as amended, supplemented, superseded, and replaced
from time to time.
1.3 "Applicable Law" means the Act, the Monterey County Code, CERCLA, RCRA, CEQA,
any legal entitlement and any other rule, regulation, requirement, guideline, permit, action,
determination, or order of any governmental body having jurisdiction, applicable from time to
time, relating to the siting, design, permitting, acquisition, construction, equipping, financing,
ownership, possession, management, operation, or maintenance of the Monterey Peninsula
Landfill or the transfer, handling, transportation, and disposal of Acceptable Waste,
Unacceptable Waste, or any other transaction or matter contemplated hereby (including any of
the foregoing which concern health, safety, fire, environmental protection, labor relations,
mitigation monitoring plans, building codes, non-discrimination and the payment of minimum

wages).

2

M:APUBLIC WORKS & UTILITIES\STAFF REPORTS\2020\08-25-20\MRWMD LONG TERM\2020 REGIONAL WASTE DISPOSAL AGREEMENT - WATSONVILLE 8.4.2020.DOC%EGA-I=\R—EGI-QNAEA
20 IONAL NTRAGT. T \WAT

CONTRACTS 202012020 RE o 020 RECIONALWASTE DISPOSALACREEMEN ONVILLE 72020 DOC

ttachment 1
Page 5 of 25




1.4 "CEQA" means the California Environmental Quality Act (California Public Resources
Code Section 21000 et seq.) as amended or superseded, and the regulations promulgated under
the statute.

1.5 "CERCLA" means the Comprehensive Environmental Responsibility Compensation and
Liability Act (42 U.S.C. Section 9601 et.seq.) as amended or superseded, and the regulations
promulgated under the statute.

1.6 "Disposal Services" means the solid waste disposal services to be provided to the City by
the District under this Waste Disposal Agreement.

1.7 "Hazardous Material" or "Hazardous Substance" has the meaning given such terms in
CERCLA, the Carpenter-Presley-Tanner Hazardous Substance Account Act (California Health
and Safety Code Section 25300 et seq.), and Titles 22 and 26 of the California Code of
Regulations, as well as other regulations promulgated under these statutes, as they exist now and
as they may be amended from time to time.

1.8 "Hazardous Waste" means (a) any waste which by reason of its quality, concentration,
composition or physical, chemical, or infectious characteristic may do any of the following:
cause, or significantly contribute to, an increase in mortality or an increase in serious irreversible,
or incapacitating reversible illness, or pose a substantial threat or potential hazard to human
health or the environment when improperly treated, stored, transported or disposed of or
otherwise mismanaged; or any waste which is defined or regulated as a hazardous waste, toxic
substance, hazardous chemical substance or mixture, or asbestos under Applicable Law, as
amended from time to time including, but not limited to: (1) the Resource Conservation and
Recovery Act (RCRA) and the regulations contained in 40 CFR Parts 260-281; (2) the Toxic
Substances Control Act (15 U.S.C. Sections 2601 et seq.) and the regulations contained in 40
CFR Parts 761-766; (3) the California Health and Safety Code, Section 25117; (4) the California
Public Resources Code, Section 40141; and (5) future additional or substitute Applicable Law
pertaining to the indemnification, treatment, storage, or disposal of toxic substances or hazardous
wastes; or (b) radioactive materials which are source, special nuclear, or by-product material as
defined by the Atomic Energy Act of 1954 (42 U.S.C. Section 2011 et seq.) and the regulations
contained in 10 CFR Part 40.
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1.9  "Household Hazardous Waste Element" or "HHWE" means a solid waste planning
document prepared by each city and unincorporated county pursuant Division 30, Section 41000
et seq. of the Act.

1.10  "Non-District Waste" also "Out-of- District Waste," means solid waste originating
outside the jurisdictional boundaries of the District.

1.11  "RCRA" means the Resource Conservation and Recovery Act, 42 USC Section 6901 et
seq., as amended and superseded.

1.12  "Self-Hauler" means any person not engaged commercially in waste cartage that collects
and hauls to the Monterey Peninsula Landfill Acceptable Waste generated from residential or
business activities.

1.13  "Source Reduction and Recycling Element" or “SRRE" means a solid waste planning
document prepared by each city and unincorporated county pursuant to Division 30, Section
41000 et seq. of the Act.

1.14  "Transfer Trucks" means any large, multi-axle vehicle not exceeding 80,000 pounds gross
vehicle weight.

1.15  "Unacceptable Waste" means Hazardous Waste; Hazardous Substances; Hazardous
Materials; untreated medical waste; Household Hazardous Waste that has been separated from
Acceptable Waste; explosives; bombs; ordnance, such as guns and ammunition; highly
flammable substances; noxious materials; drums and closed containers; liquid waste, including
liquid concrete; oil; human wastes and sewage sludge; machinery and equipment from
commercial or industrial sources, such as hardened gears, shafts; motor vehicles or major
components thereof; agricultural equipment; trailers; marine vessels and steel cable; hot loads,
including hot asphalt, and hot liquid sulfur; loads of whole tires; friable asbestos; and any waste
which the Monterey Peninsula Landfill is prohibited from receiving under Applicable Law.
1.16  "Uncontrollable Circumstances” means only the following acts, events or conditions,
whether affecting the City, or the District, to the extent that it materially and adversely affects the
ability of either party to perform any obligation under the Agreement, if such act, event or
condition is beyond the reasonable control and is not also the result of the willful or negligent
act, error or omission or failure to exercise reasonable diligence on the part of the party relying
thereon as justification for not performing an obligation or complying with any condition
required of such party under this Agreement:
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1. an act of nature, hurricane, landslide, lightning, pandemic, earthquake, fire,
explosion, flood, sabotage or similar occurrence, acts of a public enemy, extortion,
war, blockade or insurrection, riot or civil disturbance;

2. a change in law affecting either party's ability to perform an obligation or complying
with any condition required of such party under this Agreement;

3. pre-emption of materials or services by a Governmental Body in connection with a
public emergency or any condemnation or other taking by eminent domain.
Provided, however, that the contesting in good faith or the failure in good faith to
contest such action or inaction shall not be construed as willful or negligent action or

a lack of reasonable diligence of either party.

2. TERM OF AGREEMENT

2.1 Term of Agreement

The term of this Agreement shall commence on the date first written above and shall

continue for thirty years thereafter.

3. DELIVERY OF WASTE

3.1 Commitment to Deliver Waste

The City shall be permitted to annually deliver Acceptable Waste to the Monterey
Peninsula Landfill during the term of this Agreement.

Waste shall generally be delivered by refuse collection or transfer vehicles of the City’s
franchised waste hauler.

Waste shall be delivered to the Monterey Peninsula Landfill during the hours of 5:30
AM. TO 4:00 P.M. Monday through Friday, and 8:00 A.M. to 4:00 P.M. on Saturdays or as
otherwise approved in writing by the District or as modified by a regulatory entity at the time of a
permit renewal or issuance of a new permit.

The City shall deliver to the Monterey Peninsula Landfill one hundred percent of the
Acceptable Waste generated from residential or business activities within the City and collected
by the City’s franchised waste hauler or any subcontractor. The delivery to any other landfill,

with the exception of the City owned landfill, -of Acceptable Waste generated from residential or

business activities within the City by the City’s franchised waste hauler or any subcontractor is a
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default under the terms of this Agreement, in which event, the District shall be entitled to
reasonably estimate the amount of Acceptable Waste that would have been delivered to the
Monterey Peninsula Landfill and invoice the City for such amount in accordance with Section
4.2.

3.2 City's Authority to Deliver Waste

The City warrants that it has and shall maintain during the term of this Agreement the
right, power, and authority to deliver the Acceptable Waste to the District through franchises,

contracts, permits, licenses, or other arrangements.

4. PROVISION OF DISPOSAL SERVICES

4.1 Commitment to Provide Disposal Services

The District agrees to provide Disposal Services to the City for the term of the Agreement
under the conditions specified in the Agreement. The District warrants that it can receive City’s
Acceptable Waste at the designated Monterey Peninsula Landfill, under the facility permit for the
term of this Agreement.

4.2 Fee for Disposal Services

For the first four years of this Agreement, City shall pay rates for refuse delivered to
District according to Exhibit A, Refuse Rates, attached hereto and incorporated herein by this
reference. Beginning in Year Five, and for the remainder of the term of this Agreement, City
shall pay a rate equal to 95% of District’s Posted Rate for Refuse (also known as the “Member
Agency Rate” or “Disposal Tip Fee Rate”) delivered to District for disposal. For the entirety of
this Agreement, all other materials and services shall be paid at rates equal to the District’s
Posted Rates for such materials and services. All changes to District’s Posted Rates are subject
to approval by District’s Board of Directors, in the exercise of its sole discretion. For the
purposes of this Agreement, the first year, or “Year 17, shall begin on July 1, 2020 and end on
June 30, 2021.

4.3 Payment for Disposal Services

The City is responsible for payment for Disposal Services and all other fees or charges
under this Agreement. The District may, in its discretion, charge and accept payment from the
City’s franchised waste hauler for Disposal Services but responsibility for payment of any
charges not paid by the City’s franchised waste hauler remains the City’s responsibility. The
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disposal fee may be paid in cash in advance for each load at the time of delivery, or the District
may elect to establish a deferred billing account under a process mutually agreed upon.

4.4 Annual Disposal Fee Increase Adjustment for Provision of Disposal Services

The rate specified in Section 4.2 shall be as specified in Exhibit A. All rate increases
through July 1, 2024 shall be effective on July 1 of each year. Thereafter, rate increases shall be
effective concurrent with rate increases approved by the District’s Board of Directors.

4.5 Increase in Governmental Fees or District Costs Due to New Regulatory or Statutory

Mandates

If any fees or charges are imposed or increased by law or regulation after the date first
written above and levied on the District by any local, state, or federal government or a local
enforcement agency, the District shall have the right, upon 30-days prior written notice to the
City, to increase the then current fee charged to the City hereunder in an equitable manner
relative to the services provided to the City under this Agreement. Any increased cost borne by
the District due to new regulatory or statutory mandates beyond the District’s control shall be
allocated based on the percentage of tons of waste delivered to the District by the City compared

to all other tons delivered to the District and included in the disposal fee charged.

S. PROCEDURES FOR DELIVERY AND ACCEPTANCE OF WASTE

5.1 Procedures for Delivery and Acceptance of OQut-of-District Waste

City shall deliver Acceptable Waste to the Monterey Peninsula Landfill according to the
conditions and procedures in Exhibit B.) The General Manager of the District and the City’s
designee may mutually agree to modify Exhibit B, provided such modifications are made in
writing signed by both parties and subject to the terms and conditions of this Agreement.

The City through its franchised waste hauler shall bear all costs of collection, processing,
transfer, transportation, taxes, permits, or impositions assessed by any governmental body related
to the delivery of waste to the Monterey Peninsula Landfill. The District assumes all costs
incurred as a result of the acceptance of the City’s Acceptable Waste.

52 Unacceptable Waste

The City shall act with reasonable due diligence to prevent the delivery of any waste to
the Monterey Peninsula Landfill that is defined as Unacceptable Waste under this Agreement.
53 Out-of-City Waste

7
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Only waste originating inside of the City (with the exception of up to 5% of out-of-City
waste per Section 8.4) may be delivered to the Monterey Peninsula Landfill pursuant to this
Agreement. City shall maintain records and supporting source documents that adequately
identify the origin of all “Acceptable Waste” delivered by the City to the Monterey Peninsula
Landfill pursuant to this Agreement. All records and source documentation shall be maintained
by the City for a minimum of five years following the termination of this Agreement.
Documents shall be maintained in a location mutually acceptable to District and City.

District shall, through its duly authorized agents or representatives, have the right to
examine and audit records and supporting source documents maintained by City concerning the
origin of waste delivered to the Monterey Peninsula Landfill at any and all reasonable times,
upon thirty (30) days written notice, for purposes of determining the accuracy of those records
and of the reports provided to District pursuant to this Agreement and of the accuracy of City
payments to District pursuant to this Agreement. If any Audit of the City’s or its franchised
hauler’s invoices or other records reveals any variance from any invoice for waste delivered to
the District in excess of three percent of the amount shown on such invoice, or if the City has
failed to maintain true and complete books, records and supporting source documents in
accordance with this Section, City shall immediately reimburse District for all costs and expenses
incurred in conducting such Audit.

5.4 Hazardous Materials, Substances or Waste

The City shall act with reasonable due diligence to prevent the delivery of Unacceptable
Wastes, Hazardous Materials, Hazardous Substances, or Hazardous Waste to the Monterey
Peninsula Landfill. The City program for detection and removal of Hazardous Materials, Hazardous
Waste, Hazardous Substances or Unacceptable Waste from Acceptable Waste ("Hazardous Materials
Removal Program") is set out in Exhibit C, incorporated herein by this reference as if fully set forth
herein.

The City shall notify the General Manager of the District, in writing, at least 30-days prior
to making any significant modifications in City’s Hazardous Materials Removal Program. The
District may object to any such modification in writing within 15-days of receipt. The City shall
give reasonable consideration to any District objections. The intentional delivery any quantity of
Hazardous Waste shall constitute a material breach of this Agreement.

5.5 Emergency Re-Designation of Facility

8
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The District shall have the right to suspend acceptance of Acceptable Waste to the
Monterey Peninsula Landfill at any time for up to 45-days upon the occurrence of a natural
disaster or other Uncontrollable Circumstances which affect the ability of the District to accept,
under Applicable Law, City’s otherwise Acceptable Waste at the Monterey Peninsula Landfill.

The District will make every reasonable effort to provide advance notice; however,
exigent circumstances may require re-designation of Acceptable Waste on a temporary basis
without prior notice. No adjustments shall be made to the disposal fee of waste redirected due to
emergency.

5.6 Mutual Aid

In the event of an emergency, the parties may provide mutual aid to one another through

the sharing of resources.

5.7 Weights for Payment

Payment shall be based upon weight provided by the Districts’ regular vehicle weighing

scale system.

6. REGULATORY COMPLIANCE
6.1 Applicable Law
Throughout the term of this Agreement the parties shall comply with Applicable Law;

and shall obtain and maintain any permits, licenses, or approvals which are required for the
performance of the party's respective obligations under this Agreement.

6.2 Compatibility with The Act

The actions of the City in entering into this Agreement shall be compatible with the goals,
policies, and agreements of the Source Reduction and Recycling Element(s) (SRREs) of the
jurisdiction(s) generating the waste which is accepted in the Monterey Peninsula Landfill.

6.3 Disposal Reporting

The City shall supply all information necessary to comply with the District’s Disposal
Reporting System and any other information required by the District to comply with the Act, or

any other Applicable Law.

Ts TERMINATION, DEFAULT AND REMEDIES

7.1 Termination for Convenience

9
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Commencing on the first day of the eleventh year of this agreement, either party may

terminate this Agreement for convenience during the term hereof by giving a 30-day's written

notice to the other party. Upon the expiration of the 30-day notice period, a five-year final term

on the same terms and conditions set forth herein shall commence.

7.2 Termination for Cause

Either party may terminate this Agreement for cause for the reasons set forth below,

without the commencement of a final 5-year term (as provided in paragraph 7.1). In the case of

termination for cause, the terminating party shall not be liable to the non-terminating party for

any damages incurred due to early termination, including, but not limited to, consequential

damages.

A. Termination for Cause by District

The District may terminate for cause if:

i.

il

iil.

The City delivers waste originating outside the City in excess of 5%
(paragraph 5.3);

The City intentionally delivers and attempts to deliver Unacceptable
Waste; Hazardous Substances or Hazardous Materials or Universal
Waste (as defined by State law) (paragraph 5.4); or

The City fails to comply with a Household Hazardous Waste Program
that complies with state law (paragraph 8.4).

B. Termination for Cause by City

The City may terminate for cause if the District is unable to accept Acceptable Waste for

more than 45-days and the parties are unable to reach a mutually acceptable resolution

through modification of this Agreement (paragraph 5.5).

C. Termination for Cause by Either Party

Either party may terminate for cause if:

i

The District is ordered by court of competent jurisdiction to cease
providing Disposal Services under the terms and conditions of this
Agreement. In such event District will not be liable for actual or
consequential damages due to the inability to provide Disposal

Services.

10
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ii The other party is determined to be in violation of Applicable Law,
despite reasonable due diligence.

D. Opportunity for Cure
If either party fails to perform any of its obligations hereunder, that party shall have 30
business days from receipt of written notice of default from the other party within which
to cure such default. However, the City’s intentional delivery of industrial or commercial
Hazardous Waste (pursuant to paragraph 5.4) or failure to maintain a Household
Hazardous Waste (HHW) Management Program that complies with state law (pursuant to
paragraph 8.4) may be grounds for termination in the District’s discretion. Such default
may be subject to termination pursuant to paragraph 7.2. In the case of a default
involving HHW under paragraph 5.4 by City, City must cure the default within 24 hours
of written notice of the default in compliance with applicable laws and regulations,
including District ordinances and established procedures.

7.3 Dispute Resolution

If any dispute arises between the parties as to proper interpretation or application of this
Agreement, the parties shall meet and confer in a good faith attempt to resolve the matter
between themselves. If a dispute concerns any amounts to be paid to the District by the City,
then the City shall pay the amount demanded on time, under protest, notwithstanding that the
City has commenced or proposes to commence the dispute resolution procedures specified
herein. If a dispute is not resolved by meeting and conferring within a period of thirty (30) days
after the first notice of the dispute is received by the non-disputing party, the matter shall be
submitted for formal mediation to a mediator mutually agreed upon by the parties. The expenses
of such mediation will be shared equally between the parties. If the dispute is not or cannot be
resolved by mediation within one-hundred-twenty (120) days after the notice of the dispute is
received by the non-disputing party, then either party may pursue any and all available legal and

equitable remedies.

8. GENERAL CONDITIONS

8.1 Uncontrollable Circumstances

Each party will excuse performance by the other in the event of Uncontrollable

Circumstances.
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8.2  Indemnification and Hold Harmless
A. Indemnification by City. City and District agree that District, its Board of Directors,

officers, employees and agents, shall to the extent permitted by law, be fully protected from
any loss, injury, damage, claim, lawsuit, cost, expense, attorney's fees, litigation cost, defense
cost, court cost or any other cost arising out of or in any way related to the performance of
this Agreement. Accordingly, the provisions of this indemnity provision are intended by the
parties to be interpreted and construed to provide the fullest protection possible under the law
to the District. City acknowledges that District would not enter into this agreement in the
absence of this commitment to indemnify and protect District as set forth herein.

To the full extent permitted by law, the City shall defend, indemnify and hold
harmless District, its Board of Directors, officers, employees and agents from any liability,
claims, suits, actions, arbitration proceedings, administrative proceedings, regulatory
proceedings, losses, expenses or costs of any kind, whether actual, alleged or threatened,
actual attorneys’ fees incurred by District, court costs, interest, defense costs, including
expert witness fees, and any other costs or expenses of any kind whatsoever without
restriction or limitation which arise from or are connected with or are caused or claimed to be
caused by the sole or active negligence or willful misconduct of the City or its franchised
waste hauler or contractor(s). All obligations under this provision are to be paid by the City
as they are incurred by the District.

Without affecting the rights of the District under any provision of this Agreement or
this section, the City shall not be required to indemnify and hold harmless District as set forth
above for liability attributable to the active negligence of the District, its officers, employees
or agents, provided such active negligence is determined by agreement between the parties or
the findings of a court of competent jurisdiction. This exception will apply only in instances
where the District is shown to have been actively negligent and not in instances where the
City, or its franchised waste hauler or contractor(s) are solely or partially at fault or in
instances where the District’s active negligence accounts for only a percentage of the liability
involved. Inthose instances, the obligation of the City will be for that portion or percentage
of liability not attributable to the active negligence of the District, as determined by written

agreement between the parties or the findings of a court of competent jurisdiction.
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The City shall obtain executed indemnity agreements from its franchised waste hauler
and any contractor or any other person or entity involved by, for, with or on behalf of the City
in the performance or subject matter of this Agreement. In the event the City fails to obtain
such indemnity obligations from others as required here, the City shall be fully responsible
according to the terms of this section.

Failure of the District to monitor compliance with these requirements imposes no

additional obligations on District and will in no way act as a waiver of any rights hereunder
and shall survive the termination of this Agreement or this section.
B. Indemnification by District. To the full extent permitted by law, the District shall
defend, indemnify and hold harmless the City, its City Council, officers, employees and
agents from any liability, claims, suits, actions, arbitration proceedings, administrative
proceedings, regulatory proceedings, losses, expenses or costs of any kind, whether actual,
alleged or threatened, actual attorneys’ fees incurred by City, court costs, interest, defense
costs, including expert witness fees, and any other costs or expenses of any kind whatsoever
without restriction or limitation which arise from or are connected with or are caused or
claimed to be caused by the sole or active negligence or the willful misconduct of the
District. All obligations under this provision are to be paid by the District as they are
incurred by the City.

Without affecting the rights of the City under any provision of this Agreement or this
section, the District shall not be required to indemnify and hold harmless City as set forth
above for liability attributable to the active negligence of the City, its officers, employees,
contractors or agents, provided such active negligence is determined by agreement between
the parties or the findings of a court of competent jurisdiction. This exception will apply
only in instances where the City or its franchised waste hauler or contractor(s) are shown to
have been actively negligent and not in instances where the District is solely or partially at
fault or in instances where the City’s active negligence accounts for only a percentage of the
liability involved. In those instances, the obligation of the District will be for that portion or
percentage of liability not attributable to the active negligence of the City, as determined by

written agreement between the parties or the findings of a court of competent jurisdiction.
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C. Notice of Claims

A party seeking indemnification shall promptly notify the other party of the assertion of

any claim against it for which it seeks to be indemnified, shall give the other party the

opportunity to defend such claim, and shall not settle the claim without the approval of
the other party. These indemnification provisions are for the protection of the Parties
only and shall not establish, of themselves, any liability to third parties. The provisions
of this subsection shall survive termination of this Agreement.

8.3 Insurance

City shall require its franchise waste hauler to maintain, and require any of its
subcontractors or others hired for this Agreement to maintain, insurance coverage as described
hereunder effective the date first written above and such insurance shall remain in full force at all
times throughout the full term of this Agreement. Insurers providing coverage as required by this
Agreement shall be acceptable to District and must be authorized to do business in the State of
California.

Certificates of insurance or other evidence satisfactory to the District shall be furnished in
duplicate, evidencing City coverage of Workers' Compensation Insurance, Commercial General
Liability, and Comprehensive Auto Liability; such certificates shall show the insurer's name,
policy number, limit of coverage, and the period of the policy and cancellation conditions of
these specifications. Such certificates shall state that coverage there under shall not be
terminated or reduced in coverage until 30 days' written notice is given to General Manager of
the District of cancellation or reduction in coverage; allow for severability of interest of District;
and be primary and non-contributing with insurance maintained or self-insured by the District.

The District shall be added, by endorsement to the policy for Commercial General
Liability, Auto Liability and Employer's Liability coverage, as an additional insured party on the
above-described policies, as they pertain to the operations of the named insured performed under
this Agreement for the District. The District, as the additional insured party, shall be defined as
follows: “Monterey Regional Waste Management District and Agency, its Council, boards and
commissions, officers, employees, agents, and volunteers”. Entire limits of liability maintained

must be certified but in no event shall limits be less than specified herein below:

Coverage Minimum Limit
Workers' Compensation Statutory
14
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Employer's Liability $1,000,000 per accident or disease

Comprehensive General Liability $1,000,000 Combined
General Aggregate $2,000,000

Single limit each occurrence
Comprehensive Auto Liability $1,000,000 Combined
(Including owned, non-owned Single limit each occurrence
And hired vehicles)

Workers' Compensation Insurance Policy shall include a waiver of all rights of

subrogation against the District.
8.4 Solid Waste Origin

City may deliver solid waste collected by City or any other entity under subcontract to

City. The District understands and agrees that up to 5% of the City’s Acceptable Waste
delivered to the Monterey Peninsula Landfill during any twelve-month period may originate
outside the City. Waste originating outside City in excess of the 5% cap, may not be delivered
without the express prior written consent of the District General Manager. All waste delivered
must originate from a municipality or district that has implemented an approved Household
Waste Collection Program and has fully implemented its SRRE.

8.5 Non-Assignment of Agreement

City may not assign this Agreement or any of the rights or obligations under this
Agreement without the prior written consent of the District, which may be withheld at the
District’s sole discretion. Any person or entity to whom this Agreement is assigned shall
expressly agree to be bound by all provisions of this Agreement. City will remain liable to
District for all obligations under this Agreement notwithstanding any assignment made pursuant
to this clause.

8.6  Notices

Any notice required or permitted by this Agreement shall be in writing and sufficiently
given if delivered in person or sent by certified or registered mail, postage prepaid, to the notice
address of the respective parties set forth in this Agreement. Any changes to the respective
addresses to which notices may be directed, may be made from time to time by any party by
notice to the other party. The present addresses of the parties are:

District Monterey Regional Waste Management District

Attn: General Manager

15
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Location for Direct Deliveries and Certified Mail:
14201 Del Monte Blvd., Monterey County, CA
P.O. Box 1670, Marina, CA 93933-1670

City City of Watsonville.
Attn: City Clerk
P.O. Box 50000
Watsonville, CA 95077-5000

8.7 Indemnification for Taxes and Contributions

Each party shall exonerate, indemnify, defend, and hold harmless the other (which for the
purpose of this paragraph shall include, without limitation, its officers, agents, employees, and
volunteers) from and against:

Any and all Federal, State and Local taxes, charges, fees, or contributions required to be
paid with respect each party’s officers, employees and agents engaged in the performance of this
Agreement (including, without limitation, unemployment insurance, social security, and payroll
tax withholding).

8.8 Non-Discrimination

During and in relation to the performance of this Agreement, both parties agree as

follows:

Neither party shall discriminate against any employee or applicant for employment
because of race, color, religion, national origin, ancestry, physical or mental disability, medical
condition (cancer related), marital status, sexual orientation, age (over 18), veteran status, gender,
pregnancy, or any other non-merit factor unrelated to job duties. Such action shall include, but
not be limited to, the following: recruitment, advertising, layoff or termination, rates of pay or
other forms of compensation, and selection for training (including apprenticeship), employment,
upgrading, demotion, or transfer. Both parties agree to post in conspicuous places, available to
employees and applicants for employment, notice setting forth the provisions of this non-

discrimination clause.

8.9 Independent Contractor Status

16
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The District and City have reviewed and considered the principal test and secondary
factors for determining independent contractor status and agree that this is an independent
contractor arrangement and that neither party is an employee of the other. Each party is
responsible for its own insurance (workers’ compensation, unemployment, etc.) and all payroll-
related taxes. Neither party is entitled to any employee benefits from the other. Each party shall
have the right to control the manner and means of accomplishing the result contracted for herein.

8.10. Amendment or Modification

This Agreement may be amended, altered or modified only by a writing, specifying such
amendment, alteration or modification, executed by authorized representatives of both of the

parties hereto.

8.11. Further Actions

Each of the parties shall execute and deliver to the other such documents and instruments,
and to take such actions, as may reasonably by required to give effect to the terms and conditions

of this Agreement.

8.12. Interpretation
This Agreement has been negotiated by and between the general managers and engineers

or principals of both parties, all persons knowledgeable in the subject matter of this Agreement,
which was then reviewed and drafted by attorneys representing both parties, in joint consultation
with both general managers and engineers or principals. Accordingly, any rule of law (including
Civil Code §1654) or legal decision that would require interpretation of any ambiguities in this
Agreement against the party that has drafted it is not applicable and is waived. The provisions of
this Agreement shall be interpreted in a reasonable manner to effect the purpose of the parties

and this Agreement.

8.13  Captions
Titles or captions of sections and paragraphs contained in this Agreement are inserted

only as a matter of convenience and for reference, and in no way define, limit, extend or describe

the scope of this Agreement or the intent of any provision of it.
8.14  Severability

If any of the provisions of this Agreement are determined to be invalid or unenforceable,
those provisions shall be deemed severable from the remainder of this Agreement and shall not
cause the invalidity or unenforceability of the remainder of this Agreement, unless this

17
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Agreement without the severed provision would frustrate a material purpose of either party in
entering into this Agreement.

8.15 Attorneys' Fees and Costs

In the event it should become necessary for either party to enforce any of the terms and
conditions of this Agreement by means of court action or administrative enforcement, the
prevailing party, in addition to any other remedy at law or in equity available to such party, shall
be awarded all reasonable costs and reasonable attorney's fees in connection therewith, including
the fees and costs of experts reasonably consulted by the attorneys for the prevailing party.

8.16 Relationship of Parties

Nothing in this Agreement shall create a joint venture, partnership or principal-agent
relationship between the parties.

8.17 Controlling Law; Jurisdiction

The parties agree that this Agreement and the rights and remedies of the parties hereunder
shall be governed by California law. Each party consents to the exclusive jurisdiction of the
Superior Court of California in and for the County of Monterey with respect to any dispute which
is not otherwise resolved as herein provided and for the enforcement hereof.

8.18 Waiver

No waiver of any right or obligation of either party hereto shall be effective unless made
in writing, specifying such waiver, executed by the party against whom such waiver is sought to
be enforced. A waiver by either party of any of its rights under this Agreement or any other right
at any time shall not be a bar to exercise of the same right on any subsequent or any other right at
any time.

8.19  Counterparts

This Agreement may be executed in two counterparts, each of which shall be deemed an

original, but both of which shall be deemed to constitute one and the same instrument.

8.20 Entire Agreement

This Agreement constitutes the entire and complete agreement between the parties
regarding the subject matter hereof, and supersedes all prior or contemporaneous negotiations,
understandings or agreements of the parties, whether written or oral, with respect to such subject

matter.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the

dates opposite their respective signatures:

MONTEREY REGIONAL WASTE MANAGEMENT DISTRICT

Date: By
Chairperson of the Board of Directors
CITY OF WATSONVILLE
Date: g/g l/'zo BY %"‘
{ City Manager
ATTEST:
Date: By

MRWMD Board Secretary

Date:ﬂ’(’l’g)"j/’, 0‘26&8 ﬁgd&//w

APPROVED AS TO FORM:

By Date:
District Legal Counsel

By w; Date:
City Aﬂ@)

APPROVED AS TO INSURANCE:

By Date:
City Risk Manager
20
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the

dates opposite their respective signatures:

MONTEREY REGIONAL WASTE MANAGEMENT DISTRICT

Date: 8/31/20 By
Chairperson of the Board of Directors
CITY OF WATSONVILLE -
ou_F[31/20 o 0~ B Y e
{ City Manager v
ATTEST:

Date: %{/{ZC{L/\?//yO ZO By Pe
O / WWB})éId Seéretaw’i/

Date: Mj/, 926:93 By %JJW

CigClerk

APPROVED AS TO FORM:

By : Date:
District Legal Counsel :

By w Q ‘ Date:
City An@_) '

APPROVED AS TO INSURANCE:

By Date:

City Risk Manager
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EXHIBIT A

REFUSE RATES
[ Refuse Disposal Rates
Effective Date of new rates Current New 7/1/2021 7/1/2022 7/1/2023 7/1/2024
Posted MRWMD Refuse Rate $65.00 $65.00 TBD TBD TBD TBD
Contractual Refuse Rates
City of Watsonville $37.29 $40.00 $45.00 $50.00 $55.00  95% Posted Refuse Rate
EXHIBIT B

CONDITIONS & PROCEDURES FOR DELIVERY OF ACCEPTABLE WASTE BY
CITY OF WATSONVILLE TO MONTEREY PENINSULA LANDFILL

1. The City will not deliver any Acceptable Waste to the Landfill after 4:00 P.M. Monday-
Saturday except in the case of an emergency, or with prior written approval of the District

General Manager or his/her designee.
2. The types of vehicles to deliver Acceptable Waste will be Transfer Trucks or Refuse

Collection Packer Trucks only.
3. The City will participate in a Household Hazardous Waste Program that complies with

state law.

City delivery vehicles shall proceed to the Districts’ regular vehicle weighing scale system upon
arrival at the Monterey Peninsula Landfill for all loads accepted. District staff will invoice the
City monthly based upon weight provided by the Districts’ regular vehicle weighing scale
system. Terms of payment will be net 30 day's upon receipt of invoice

EXHIBIT C
CITY HAZARDOUS MATERIALS REMOVAL PROGRAM
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